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ARTICLE 5

CREDITOR'S CLAIM S; SPENDTHRIFT AND
DISCRETIONARY TRUSTS

General Comment

This article addresses the validity of a spendthrift provision and the rights of creditors,
both of the settlor and beneficiaries, to reach a trust to collect a debt. Sections 501 and 502 state
the general rules. Section 501 applies if the trust does not contain a spendthrift provision or the
spendthrift provision, if any, does not apply to the beneficiary's interest. Section 502 states the
effect of a spendthrift provision. Unless a claim is being made by an exception creditor, a
spendthrift provision bars a beneficiary's creditor from reaching the beneficiary's interest until
distribution is made by the trustee. An exception creditor, however, can reach the beneficiary's
interest subject to the court's power to limit the relief. Section 503 lists the categories of
exception creditors whose claims are not subject to a spendthrift restriction. Sections 504
through 507 address special categories in which the rights of a beneficiary's creditors are the
same whether or not the trust contains a spendthrift provision. Section 504 deals with
discretionary trusts and trusts for which distributions are subject to a standard. Section 505
covers creditor claims against a settlor, whether the trust is revocable or irrevocable, and if
revocable, whether the claim is made during the settlor's lifetime or incident to the settlor's
death. Section 506 provides a creditor with a remedy if a trustee fails to make a mandated
distribution within a reasonable time. Section 507 clarifies that although the trustee holds legal
title to trust property, that property is not subject to the trustee's personal debts.

The provisions of this article relating to the validity and effect of a spendthrift provision
and the rights of certain creditors and assignees to reach the trust may not be modified by the
terms of the trust. See Section 105(b)(5).

This article does not supersede state exemption statutes nor an enacting jurisdiction's
Uniform Fraudulent Transfers Act which, when applicable, invalidates any type of gratuitous
transfer, including transfers into trust.

Comment Amended in2004

SECTION 501. RIGHTS OF BENEFICIARY'S CREDITOR OR ASSIGNEE.

T'his part applies to a creditor's or assignee's claims and abilit)' to reach mandatorv.

support and discretionary interest regardless of whether such interests are subject to a

spendthrift provision. To the extent not otherwise prohibited b)'this part.a$enefieia+yb
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the court may authorize a creditor or assignee

of the beneficiary to reach the beneficiary's distribution interest by attachment of present or

future distributions to or for the benefit of the beneficiarv or other
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means. The court may limit the award to such relief as is appropriate under the circumstances.

Comment

This section applies only if the trust does not contain a spendthrift provision or the
spendthrift provision does not apply to a particular beneficiary's interest. A settlor may subject
to spendthrift protection the interests of certain beneficiaries but not others. A settlor may also
subject only a portion of the trust to spendthrift protection such as an interest in the income but
not principal. For the effect of a spendthrift provision on creditor claims, see Section 503.

Absent a valid spendthrift provision, a creditor may ordinarily reach the interest of a
beneficiary the same as any other of the beneficiary's assets. This does not necessarily mean that
the creditor can collect all distributions made to the beneficiary. The interest may be too
indefinite or contingent for the creditor to reach or the interest may quali$ for an exemption
under the state's general creditor exemption statutes. See (Third) of Trusts $56 (2003);
Restatement(Second)ofTrusts$$147-149,162(1959). OthercreditorlawoftheStatemay
limit the creditor to a specified percentage of a distribution. See, e.g., Cal. Prob. Code Section
15306.5. This section does not prescribe the procedures ("other means") for reaching a
beneficiary's interest or of priority nmong claimants, leaving those issues to the enacting State's
laws on creditor rights. The section does clarifu, however, that an order obtained against the
trustee, whatever state procedure may have been used, may extend to future distributions whether
made directly to the beneficiary or to others for the beneficiary's benefit. By allowing an order to
extend to future payments, the need for the creditor periodically to return to court will be
reduced.

Because proceedings to satis$ a claim are equitable in nature, the second sentence of this
section ratifies the court's discretion to limit the award as appropriate under the circumstances. In
exercising its discretion to limit relief the court may appropriately consider the circumstances of
a beneficiary and the beneficiary's family. See Restatement (ThirQ of Trusts Section 56 cmt. e
(Tentative Draft No. 2, approved 1999).

2005 Amendment. A 2005 amendment changes o'protected by''to "subject to" in the first
sentence of the section. No substantive change is intended. The amendment was made to negate
an implication that this section allowed an exception creditor to reach a beneficiary's interest
even though the trust contained a spendthrift provision. The list of exception creditors and their
remedies are contained in Section 503. Clarifying changes are also made in the comments and
unnecessary language on creditor remedies omitted.

SECTION 502. SPENDTHRIFT PROVISION.

(a) A spendthrift provision is valid only if it restrains both voluntary and involuntary
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transfer of a beneficiary's interest.

(b) A term of a trust providing that the interest of a beneficiary is held subject to a

"spendthrift trust," or words of similar import, is sufficient to restrain both voluntary and

involuntary transfer of the beneficiary's interest.

(c) A spendthrift provision applies to all beneficial interests. includine

distribution interests and remainder interests.

(de) A beneficiary may not transfer an interest in a trust in violation of a valid

spendthrift provision and a creditor or assignee of

the beneficiary may not reach an)t of. the interest. or a present. future or-a_plogpggUve

distribution at the trust level i**t Similarly. no

creditor or assignee of the beneficiary may force any distribution from the trust. This

subsection remains applicable regardless of the beneficiary's potential right to force a distribut

ion under section 91- -814.

(e) Notwithstanding any other provision of this section to the contrary" regardless of

whether a beneficiary has any outstanding creditor. a trustee. cotrustee or other fiduciary of a

trust subiect to a spendthrift provision may directlv pay any expense on behalf of such

beneficiary and maL exhaust the income and principal of the trust for the benefit of such

beneficiary. No trustee. cotrustee or other fiduciary is liable to any creditor for pa)'ing the

expenses of a beneficiary under a trust subject to a spendthrift provision. This subsection

remains applicable regardless of ulhether the beneficiary fbr whom such direcr Davment was

made held a mandatorv. support. discretionarv or remainder interest.
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Comment

Under this section, a settlor has the power to restrain the transfer of a beneficiary's
interest, regardless of whether the beneficiary has an interest in income, in principal, or in both.
Unless one of the exceptions under this article applies, a creditor of the beneficiary is prohibited
from attaching a protected interest and may only attempt to collect directly from the beneficiary
after payment is made. This section is similar to Restatement (Third) of Trusts g 58 (Tentative
Draft No. 2, approved 1999), and Restatement (Second) of Trusts $$ 152-153 (1959). For the
definition of spendthrift provision, see Section 103(15).

For a spendthrift provision to be effective under this Code, it must prohibit both the
voluntary and involuntary transfer of the beneficiary's interest, that is, a settlor may not allow a
beneficiary to assign while prohibiting a beneficiary's creditor from collecting, and vice versa.
SeeRestatement (Third) of Trusts $ 58 cmt. b (Tentative DraftNo. 2, approved 1999). Seealso
Restatement (Second) of Trusts S 152(2) (1959). A spendthrift provision valid under this Code
will also be recognized as valid in a federal bankruptcyproceeding. See 11 U.S.C. g 5a1(c)(2).

Subsection (b), which is derived from Texas Property Code $ 112.035(b), allows a settlor
to provide maximum spendthrift protection simply by stating in the instrument that all interests
are held subject to a "spendthrift trust" or words of similar effect.

A disclaimer, because it is a refusal to accept ownership of an interest and not a transfer
of an interest already owned, is not affected by the presence or absence of a spendthrift provision.
Most disclaimer statutes expressly provide that the validity of a disclaimer is not affected by a
spendthrift protection. See, e.g., Uniform Probate Code $ 2-801(a). Releases and exercises of
powers of appointment are also not affected because they are not transfers of property. See
Restatement (ThirQ of Trusts $ 58 cmt. c (Tentative Draft No. 2, approved 1999).
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A spendthrift provision is ineffective against a beneficial interest retained by the settlor.
See Restatement (Third) of Trusts $58(2), (Tentative Draft No. 2, approved 1999). This is a
necessary corollary to Section 505(a)(2), which allows a creditor or assignee of the settlor to
reach the maximum amount that can be distributed to or for the settlor's benefit. This right to
reach the trust applies whether or not the trust contains a spendthrift provision.

A valid spendthrift provision makes it impossible for a beneficiary to make a legally
binding transfer, but the trustee may choose to honor the beneficiary's purported assignment. The
trustee may recommence distributions to the beneficiary at anytime. The beneficiary, not having
made a binding transfer, can withdraw the beneficiary's direction but only as to future payments.
SeeRestatement (Third) of Trusts $ 58 cmt. d (Tentative DraftNo.2, approved 1999);
Restatement (Second) of Trusts $ 152 cmt. i (1959).

SECTION 503. EXCEPTIONS TO SPENDTHRIFT PROVISION.

(a)

(blA spendthrift provision is unenforceable against:

€) a claim of this qStateffi to the extent a statute of this

gState e+federal-lasr-so provides.

i+eums+anees"

Comment
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This section exempts the claims of certain categories of creditors from the effects of a
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spendthrift restriction and specifies the remedies such exemption creditors may take to satisfy
their claims.

The exception in subsection (b)(l) for judgments or orders to support a beneficiary's
child or current or former spouse is in accord with Restatement (Third) of Trusts Section 59(a)
(Tentative Draft No. 2, approved 1999), Restatement (Second) of Trusts Section 157(a) (1959),
and numerous state statutes. It is also consistent with federal bankruptcy law, which exempts
such support orders from discharge. The effect of this exception is to permit the claimant for
unpaid support to attach present or future distributions that would otherwise be made to the
beneficiary. Distributions subject to attachment include distributions required by the express
terms of the trust, such as mandatory payments of income, and distributions the trustee has

otherwise decided to make, such as through the exercise of discretion. Subsection (b)(1), unlike
Section 504, does not authorize the spousal or child claimant to compel a distribution from the
trust. Section 504 authorizes a spouse or child claimant to compel a distribution to the extent the
trustee has abused a discretion or failed to comply with a standard for distribution.

Subsection (bxl) refers both to 'osupport" and oomaintenance" in order to accommodate
differences among the States in terminology employed. No difference in meaning between the
two terms is intended.

The definition of "child" in subsection (a) accommodates the differing approaches States
take to defining the class of individuals eligible for child support, including such issues as

whether support can be awarded to stepchildren. However the State making the award chooses to
define "child" will be recognized under this Code, whether the order sought to be enforced was
entered in the same or different State. For the definition of "state." which includes Puerto Rico
and other American possessions, see Section 103(17).

The definition of "child" in subsection (a) is not exclusive. The definition clarifies that a
"child" includes an individual awarded child support in any state. The definition does not
expressly include but neither does it exclude persons awarded child support in some other
country or political subdivision, such as a Canadian province.

The exception in subsection (bX2) for a judgment creditor who has provided services for
the protection of a beneficiary's interest in the trust is in accord with Restatement (Third) of
Trusts Section 59(b) (Tentative Draft No. 2, approved 1999), and Restatement (Second) of Trusts
Section 157(c) (1959). This exception allows a beneficiary of modest means to overcome an
obstacle preventing the beneficiary's obtaining services essential to the protection or enforcement
of the beneficiary's rights under the trust. See Restatement (Third) of Trusts Section 59 cmt. d
(Tentative Draft No. 2, approved 1999).

Subsection (bX3), which is similar to Restatement (Third) of Trusts Section 59 cmt. a
(Tentative Draft No. 2, approved 1999), exempts certain governmental claims from a spendthrift
restriction. Federal preemption guarantees that certain federal claims, such as claims by the
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Internal Revenue Service, may bypass a spendthrift provision no matter what this Code might
say. The case law and relevant lntemal Revenue Code provisions on the exception for federal tax
claims are collected in George G. Bogert & George T. Bogert, The Law of Trusts and Trustees
Section 224 (Rev.2d ed. 1992); arrd2A Austin W. Scott & William F. Fratcher, The Law of
Trusts Section 157.4 (4th ed. 1987). Regarding claims by state govemments, this subsection
recognizes that States take a variety of approaches with respect to collection, depending on
whether the claim is for unpaid taxes, for care provided at an institution, or for other charges.
Acknowledging this diversity, subsection (c) does not prescribe a rule, but refers to other statutes
of the State on whether particular claims are subject to or exempted from spendthrift provisions.

Unlike Restatement (Third) of Trusts Section 59(2) (Tentative Draft No. 2, approved
1999), and Restatement (Second) of Trusts Section 157(b) (1959), this Code does not create an
exception to the spendthrift restriction for creditors who have fumished necessary services or
supplies to the beneficiary. Most of these cases involve claims by governmental entities, which
the drafters concluded are better handled by the enactment of special legislation as authorized by
subsection (b)(3). The drafters also declined to create an exception for tort claimants. For a
discussion of the exception for tort claims, which has not generally been recognized, see

Restatement (Third) of Trusts Section 59 Reporter's Notes to cmt. a (Tentative Draft No. 2,
approved 1999). For a discussion of other exceptions to a spendthrift restriction, recognized in
some States, see George G Bogert & George T. Bogert, The Law of Trusts and Trustees Section
224 @ev. 2d ed. 1992); and 2A Austin W. Scott & William F. Fratcher, The Law of Trusts
Sections 157-157.5 (4th ed. 1987).

Subsection (c) provides that the only remedy available to an exception creditor is
attachment of present or future distributions of present or future distributions. Depending on
other creditor law of the state, additional remedies may be available should a beneficiary's
interest not be subject to a spendthrift provision. Section 501, which applies in such situations,
provides that the creditor may reach the beneficiary's interest under that section by attachment or
"other means." Subsection (c), similar to Section 501, clarifies that the court has the authority to
limit the creditor's relief as appropriate under the circumstances.

2005 Amendment. The amendment rewrote this section. The section previously
provided:

SECTION 503. EXCEPTIONS TO SPENDTHRIFT PROVISION.

(a) In this section, 'ochild" includes any person for whom an order or judgment for child

support has been entered in this or another State.

(b) Even if a trust contains a spendthrift provision, a beneficiary's child, spouse, or

former spouse who has a judgment or court order against the beneficiary for support or

maintenance, or a judgment creditor who has provided services for the protection of a
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beneficiary's interest in the trust, may obtain from a court an order attaching present or future

distributions to or for the benefit of the beneficiary.

(c) A spendthrift provision is unenforceable against a claim of this State or the United
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States to the extent a statute ofthis State or federal law so provides.

SECTION 504. DISCRETIONARY TRUSTS: EFFECT OF STANDARD.

(a) A discretionary interest is neither a property interest nor an enforceable right:

it is a mere expectancv.

ft) Relative to a discretionarv interest. whether or not a trust contains a

spendthrift provision:

(1) No creditor or assignee shall force or otherwise reach a distribution with

regard to a discretionary interest:

(2) No creditor or assignee shall require a trustee. cotrustee or other

fiduciary to exercise the trustee's. cotrustee's or other fiduciary's discretion to make a

distribution with regard to a discretionary interest:

(3) Regardless of whether a beneficiary has any outstanding creditors or

assignees. a trustee. cotrustee or other fiduciarv of a discretionary interest may

directly pa)' anv expense on behalf of such beneficiary and may exhaust the income

and principal of the trust for the benefit of such beneficiarv:

(4) No trustee. cotrustee or other fiduciary is liable to any creditor or

assignee for pa)'ing the expenses ofa beneficiary ofa discretionary interest:

ttt A



(5) (A) Regardless of whether a beneficiary holding a discretionarv

interest is also a trustee. cotrustee or other fiduciarv. subsections (bXl r

throueh (b)(4) remain apolicable if:

(i) The ber.firiurro-fidr"iary do"r not hur. th. dir.r"tior to

make or participate in making distributions to himself or herself:

(ii) Th. b"n.firiu.y-fiduriury'r dit.t"tion to -uk. o.

participate in making distributions to himself or herself is limited by an

ascertainable standard: or
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participate in making distributions to himself or herself is exercisable

only with the consent of a cotrustee or another person holding an adverse

interest.

(B) A creditor or assignee may compel or otherwise reach a distribution

only to the extent the creditor or assignee may compel or otherwise reach a

distribution if the beneficiar.v was not actine as a trustee. cotrustee or other

fiduciarv.

(b) Exeept as etherwise -revided in 'ubseetien (e); whetler er ret a trust eentairs a

ien

+dise+etie+:

'@
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Comment

This section addresses the ability of a beneficiary's creditor to reach the beneficiary's
discretionary trust interest, whether or not the exercise of the trustee's discretion is subject to a
standard. This section, similar to the Restatement, eliminates the distinction between
discretionary and support trusts, unifuing the rules for all trusts fitting within either of the former
categories. See Restatement (Third) of Trusts Section 60 Reporter's Notes to cmt. a (Tentative
Draft No. 2, approved 1999). By eliminating this distinction, the rights of a creditor are the same
whether the distribution standard is discretionary, subject to a standard, or both. Other than for a
claim by a child, spouse or former spouse, a beneficiary's creditor may not reach the
beneficiary's interest. Eliminating this distinction affects only the rights of creditors. The affect
of this change is limited to the rights of creditors. It does not affect the rights of a beneficiary to
compel a distribution. Whether the trustee has a duty in a given situation to make a distribution
depends on factors such as the breadth of the discretion granted and whether the terms of the trust
include a support or other standard. See Section 814 comment.

For a discussion of the definition of "child" in subsection (a), see Section 503 Comment.

Subsection (b), which establishes the general rule, forbids a creditor from compelling a
distribution from the trust, even if the trustee has failed to comply with the standard of
distribution or has abused a discretion. Under subsection (d), the power to force a distribution
due to an abuse of discretion or failure to comply with a standard belongs solely to the
beneficiary. Under Section 814(a), a trustee must always exercise a discretionary power in good
faith and with regard to the purposes of the trust and the interests of the beneficiaries.

Subsection (c) creates an exception for support claims of a child, spouse, or former spouse
who has a judgment or order against a beneficiary for support or maintenance. While a creditor of
a beneficiary generally may not assert that a trustee has abused a discretion or failed to comply
with a standard of distribution, such a claim may be asserted by the beneficiary's child, spouse, or
former spouse enforcing a judgment or court order against the beneficiary for unpaid support or
maintenance. The court must direct the trustee to pay the child, spouse or former spouse such
amount as is equitable under the circumstances but not in excess of the amount the trustee was
otherwise required to distribute to or for the benefit of the beneficiary. Before fixing this amount,
the court having jurisdiction over the trust should consider that in setting the respective support
award, the family court has already considered the respective needs and assets of the family. The
Uniform Trust Code does not prescribe a particular procedural method for enforcing a judgment
or order against the trust, leaving that matter to local collection law.
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Subsection (e), which was added by a2004 amendment, is discussed below.

2004 Amendment

Section 504(e), 103(11)

Trusts are frequently drafted in which a trustee is also a beneficiary. A common example
is what is often referred to as a bypass trust, under which the settlor's spouse will frequently be
named as both trustee and beneficiary. An amount equal to the exemption from federal estate tax
will be placed in the bypass trust, and the trustee, who will often be the settlor's spouse, will be
given discretion to make distributions to the beneficiaries, a class which will usually include the
spouse/trustee. To prevent the inclusion of the trust in the spouse-trustee's gross estate, the
spouse's discretion to make distributions for the spouse's own benefit will be limited by an
ascertainable standard relating to health, education, maintenance, or support.

The UTC, as previously drafted, did not specifically address the issue of whether a
creditor of a beneficiary may reach the beneficial interest of a beneficiary who is also a trustee.
However, Restatement (Third) of Trusts $60, comment g, which was approved by the American
law Institute in 1999, provides that the beneficial interest of a beneficiary/trustee may be reached
by the beneficiary/trustee's creditors. Because the UTC is supplemented by the common law
(see UTC Section 106), this Restatement rule might also apply in states enacting the UTC. The
drafting committee has concluded that adoption of the Restatement rule would unduly disrupt
standard estate planning and should be limited. Consequently, Section 504 is amended to provide
that the provisions of this section, which generally prohibit a creditor of a beneficiary from
reaching a beneficiary's discretionary interest, apply even if the beneficiary is also a trustee or
cotrustee. The beneficiary-trustee is protected from creditor claims to the extent the
beneficiary-trustee's discretion is protected by an ascertainable standard as defined in the relevant
Intemal Revenue Code sections. The result is that the beneficiary's trustee's interest is protected
to the extent it is also exempt from federal estate tax. The amendment thereby achieves its main
pulpose, which is to protect the trustee-beneficiary of a bypass trust from creditor claims.

The protection conferred by this subsection, however, is no greater than if the beneficiary
had not been named trustee. If an exception creditor can reach the beneficiary's interest under
some other provision, the interest is not insulated from creditor claims by the fact the beneficiary
is or becomes a trustee.

In addition, the definition of "power of withdrawal" in Section 103 is amended to clarify
that a power of withdrawal does not include a power exercisable by the trustee that is limited by
an ascertainable standard. The purpose of this amendment is to preclude a claim that the power
of a trustee-beneficiary to make discretionary distributions for the trustee-beneficiary's own
benefit results in an enforceable claim of the trustee-beneficiary's creditors to reach the
trustee-beneficiary's interest as provided in Section 505(b). Similar to the amendment to Section
504, the amendment to o'power of withdrawal" is being made because of concems that
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Restatement (ThirQ of Trusts Section 60, comment g, otherwise might allow a
beneficiary-trustee's creditors to reach the trustee's beneficial interest.

The Code does not specifically address the extent to which a creditor of a
trustee/beneficiary may reach a beneficial interest of a beneficiary/trustee that is not limited by an
ascertainable standard.

For the definition of ooascertainable standard," see Section 103(2).

SECTION 505. CREDITOR'S CLAIM AGAINST SETTLOR.

(a) Whether or not the terms of a trust contain a spendthrift provision, the following rules

apply:

(1) During the lifetime of the settlor, the property of a revocable trust is subject to

claims of the settlor's creditors.

(2) Except as provided in chapter 16 of this title reearding investment services

trusts fself-settled trusts] and subsections (aX3) through (aX5) regarding an irrevocable special

needs trust" a creditor or assignee of the settlor may reach

the maximum amount that can be distributed to or for the settlor's benefit. If a trust has more

than one ( 1 ) settlor, the amount the creditor or assignee of a particular settlor may reach may

not exceed the settlor's interest in the portion of the trust attributable to that settlor's

contribution.

(3) Forpumoses of this section. "irrevocable special needs trust' means an

irrevocable trust established for the benefit of one ( I ) or more disabled persons. which

includes. but is not limited to. anv individual who is disabled pursuant to 42 U.S.C. 91382c(a)"

as well as any individual who is disabled pursuant to any similar federal. state or other

jurisdictional law or resulation. or has a condition that is substantiallv equivalent to one that
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qualifies them to be so disabled in accordance with any of the above even if not officiall)'

found to be so disabled by a governmental body if one of the purposes of the trust. expressed in

the trust instrument. is to allow the disabled person to qualifu or continue to qualify for public.

charitable or private benefits that mieht otherwise be available to the disabled person. The

existence of one (1) or more nondisabled remainder beneficiaries of the trust shall not

disqualifr it as an irrevocable special needs trust for the purposes of this section.

(4) No creditor or assignee of the settlor of an irrevocable special needs trust.

as defined in subsection (aX3). may reach or compel distributions from such special needs

trust. to or for the benefit of the settlor of such special needs trust. or otherwise. regardless of

whether or not such irrevocable special needs trust complies with the provisions of. and

irrespective of the requirements of, chapter l6 of this title lself-settled trustsl.

(5) Notwithstanding any law to the contrary" neither a creditor nor an], other

person shall have any claim or cause of action against the trustee or other fiduciar)r. or an

advisor of an irrevocable special needs trust. For oumoses of this subdivision (aX5)" an

advisor of an inevocable special needs trust includes any person involved in the counseling.

drafting. preparation. execution or fundinq of an irrevocable special needs trust.

([3) After the death of a settlor, and subject to the settlor's right to direct

the source from which liabilities will be paid, the property of a trust that was revocable

immediately precedine aFthe

settlor's death is subject to claims of the settlor's creditors, costs of administration of the settlor's

estate, costs of administration of the settlor's estate and the expenses of the settlor's funeral and

disposal of remains.
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the 'ettler's prebate estate is inadequate te sati^fy these elaims; eests; expenses, and

the settlor's estate. any claim of a creditor that would be barred against the fiduciary

lrepresentativel of a settlor's estate. the estate of the settlor. or any creditor or beneficiary of

the settlor's estate shall be barred aqainst the trust property of a trust that was revocable at the

settlor's death" the trustee of the revocable trust. and the creditors and beneficiaries of the trust.

[The provisions of section 30-2-217(a) detailing tl [T]he priority of pa],ment of claims.

expenses and taxes from the probate estate ofa decedent shall apply to a revocable trust to the

extent the assets ofthe settlor's probate estate are inadequate and the personal representative or

creditor or taxing authority of the settlor's estate has perfected its right to collect from the

settlor' s revocable trust.

(b) For purposes of this section *

G) during the period 4the power of withdrawal may be exercised or upon the

lapse, release. or waiver of the power. the holder @is treated in+h€-

sime-m€lnneFas the settlor of

@

se++fe+-ef the trust only to the extent the value of the property affected by the lapse, release, or

waiver exceeds the greater of the amount specified in Section 204I(b)(2) or 2514(e) of the

Internal Revenue Code of 1986, or Section 2503(b) of the Internal Revenue Code of 1986, in

each case as in effect on [insert the effective date of this chapterfGedeil{, or as later
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amendedl.

(c) For purposes of subsection (aX2). the power of a trustee of an irrevocable

trust. whether arising under the trust agreement or any other provision of the law. to make a

distribution to or for the benefit of a settlor for the pumose of reimbursing the settlor in an

amount equal to any income taxes payable on any portion of the trust principal and income

that are includable in the settlor's personal income under applicable law. as well as

distributions made by the trustee to such authority" shall not be considered an amount

distributed to or for the settlor's benefit.

(d) With respect to an irrevocable trustfor which the settlor made a qualified

election pursuant to Q2523 of the Internal Revenue Code of 1986. the power of a trustee. and

any benefit resulting to the settlor from any exercise of such power. whether arising under

the trust instrument or any other provision of the law. to make a distribution to or for the

benefit of a settlor or to otherwise permit the settlor to use or benefit from trust property

following the death of the settlor's spouse. shall not be considered an amount that mav be

distributed to or for the settlor's benefit for purposes of (aX2). This subsection (d) shall not

limit a creditor's remedies under the Uniform Fraudulent Transfer Act. compiled in [title 66.

chapter 3. part 3] ltitle 15. chapter 3]. regarding the settlor's transfers to the trust.

(e) For purposes of subdivision (aX2) and subsection (g). a person who is the holder

of a power of withdrawal is not considered a settlor of the trust by failing to exercise that

power of withdrawal or letting that power of withdrawal lapse.

(fl For purposes of subdivision (aX2) and subsection (g). a person who becomes a

119



beneficiary of a trust due to the exercise of a power of appointment by someone other than such

person shall not be considered a settlor of the trust.

G) (1) Notwithstandins $ f66-3-3101 f 15-3-1151 lFraudulent Transfer Act

Section]. no person shall brins an action with respect to a transfer of prope4v to a spendthrift

trust:

(A) If the person is a creditor when the transfer is made. unless the

action is commenced within the later of two (2) years after the transfer is made or

six (6) months after the person discovers or reasonably should have

discovered the transfer: or

(B) If the person becomes a creditor after the transfer is made. unless the

action is commenced within two (2) years after the transfer is made: and

(2) If subdivision (eXl) applies:

(A) A person shall be deemed to have discovered the existence of a

transfer at the time any public record is made of the transfer. including but not

limited to. a conveyance of real property that is recorded in the office of the

county register of deeds lChancery Clerk] of the county in which the propert]' is

located or the filins of a financing statement under title 47. chapter 9. [title 75.

chapter 9" part 5l or the equivalent recording or filine of either with the

appropriate person or official under the laws of a jurisdiction other than this state:

(B) No creditor shall brine an action with respect to a transfer of
property to a spendthrift trust unless that creditor proves b)' clear and
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convincins evidence that the settlor's transfer to the trust was made with the intent

to defraud that specific creditor: and

[(C)?l (i) Notwithstandine any law to the contrary. neither a creditor

nor any other person shall have any claim or cause of action against the

kustee or other fiduciary or an advisor of a spendthrift trust if that claim

or cause of action is based in any way on any person availing

themselves of the benefits of this subsection:

(ii) For purposes of subsection (gX2)(C)[B?.|. an advisor of

a spendthrift trust includes. but is not limited to. any person involved in

the counseling. drafting. preparation. execution or funding of a

spendthrift trust:

(iii) For purposes of subsection (gX2XC)[B?l(i)[(ii)?].

counseling. drafting. preparation. execution or funding of a

spendthrift trust includes the counseline. drafting. preparation.

execution and fundine of a limited partnership. a limited liabilit)'

company or any other type of entity if interests in the limited partnership.

limited liability company or other entity are subsequentl)'transfened to a

spendthrift trust:

(3.) Notwithstandine subsection (gX2XC). in the same manner as provided

other than by this section to trusts in eeneral. a beneficiary. settlor. cotrustee. trust

advisor or trust protector retains the right to bring a claim against a trustee or against
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another cotrustee. trust advisor. trust protector or any of their predecessors: however. no

such claim shall arise solely because a person availed themselves. or attempted to

avail themselves. of the benefits of this subsection:

(4) If more than one transfer of property is made to a spendthrift trust. the

subsequent transfer of property to the spendthrift trust shall be disregarded for the

purpose of determining whether a person may bring an action pursuant to this

subsection with respect to a prior transfer of property to the spendthrift trust: and anv

distribution to a beneficiary from the spendthrift trust shall be deemed to have been

made from the most recent transfer made to the spendthrift trust:

(5) With the exception of any claim brought pursuant to subdivision (eX3).

notwithstanding any other provision of law. no action of any kind" includine. without

limitation. an action to enforce a judgment entered by a court or other bod)' having

adjudicative authority. shall be broueht at law or in equity aeainst the trustee. other

fiduciary or advisor of a spendthrift trust if" as of the date such action is brought. an

action by a creditor with respect to a transfer of property to the spendthrift trust would

be barred pursuant to this subsection; and

(6) This subsection shall not abridge the rights of a creditor. to the extent

otherwise provided by this section. to reach the maximum amount that can be

distributed to or for the settlor's benefit under a spendthrift trust.

Comment

Subsection (aXl) states what is now a well accepted conclusion, that a revocable trust is
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subject to the claims of the settlor's creditors while the settlor is living. See Restatement (Third)
of Trusts Section 25 cmt. e (Tentative Draft No. l, approved 1996). Such claims were not
allowed at common law, however. SeeRestatement (Second) of Trusts Section 330 cmt. o
(1959). Because a settlor usually also retains a beneficial interest that a creditor may reach under
subsection (a)(2), the common law rule, were it retained in this Code, would be of little
significance. See Restatement (Second) of Trusts Section 156(2) (1959).

Subsection (a)(2), which is based on Restatement (Third) of Trusts Section 58(2) and
cmt. e (Tentative DraftNo. 2, approved 1999), and Restatement (Second) of Trusts Section 156
(1959), follows traditional doctrine in providing that a settlor who is also a beneficiary may not
use the trust as a shield against the settlor's creditors. The drafters of the Uniform Trust Code
concluded that traditional doctrine reflects sound policy. Consequently, the drafters rejected the
approach taken in States like Alaska and Delaware, both of which allow a settlor to retain a

beneficial interest immune from creditor claims. See Henry J. Lischer, Jr., Domestic Asset
Protection Trusts: Pallbearers to Liability,35 Real Prop. Prob. & Tr. J. 479 (2000); John E.
Sullivan, III, Gutting the Rule Against Self-Settled Trusts: Howthe Delaware Trust Law
Competes with Offshore Trusts, 23 Del. J. Corp. L. 423 (1998). Under the Code, whether the
trust contains a spendthrift provision or not, a creditor of the settlor may reach the maximum
amount that the trustee could have paid to the settlor-beneficiary. If the trustee has discretion to
distribute the entire income and principal to the settlor, the effect of this subsection is to place the
settlor's creditors in the same position as if the trust had not been created. For the definition of
"settlor," see Section 103(15).

This section does not address possible rights against a settlor who was insolvent at the
time of the trust's creation or was rendered insolvent by the transfer of property to the trust. This
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subject is instead left to the State's law on fraudulent transfers. A transfer to the trust by an
insolvent settlor might also constitute a voidable preference under federal bankruptcy law.

Subsection (aX3) recognizes tlnt a revocable trust is usually employed as a will
substitute. As such, the trust assets, following the death of the settlor, should be subject to the
settlor's debts and other charges. However, in accordance with traditional doctrine, the assets of
the settlor's probate estate must normally first be exhausted before the assets of the revocable
trust can be reached. This section does not attempt to address the procedural issues raised by the
need first to exhaust the decedent's probate estate before reaching the assets of the revocable
trust. Nor does this section address the priority of creditor claims or liability of the decedent's
other nonprobate assets for the decedent's debts and other charges. Subsection (a)(3), however,
does ratify the typical pourover will, revocable trust plan. As long as the rights of the creditor or
family member claiming a statutory allowance are not impaired, the settlor is free to shift liability
from the probate estate to the revocable trust. Regarding other issues associated with potential
liability of nonprobate assets for unpaid claims, see Section 6-102 of the Uniform Probate Code,
which was added to that Code in 1998.

Subsection (bxl) treats a power of withdrawal as the equivalent of a power of revocation
because the two powers are functionally identical. This is also the approach taken in
Restatement (Third) of Trusts Section 56 cmt. b (Tentative Draft No. 2, approved 1999). If the
power is unlimited, the property subject to the power will be fully subject to the claims of the
power holder's creditors, the same as the power holder's other assets. If the power holder retains
the power until death, the property subject to the power may be liable for claims and statutory
allowances to the extent the power holder's probate estate is insufficient to satisfu those claims
and allowances. For powers limited either in time or amount, such as a right to withdraw a

$10,000 annual exclusion contribution within 30 days, this subsection would limit the creditor to
the $10,000 contribution and require the creditor to take action prior to the expiration of the
30-day period.

Upon the lapse, release, or waiver of a power of withdrawal, the property formerly subject
to the power will normally be subject to the claims of the power holder's creditors and assignees
the same as if the power holder were the settlor of a now irrevocable trust. Pursuant to
subsection (a)(2), a creditor or assignee of the power holder generally may reach the power
holder's entire beneficial interest in the trust, whether or not distribution is subject to the
trustee's discretion. However, following the lead of Arizona Revised Statutes
Section A-7705(g) and Texas Property Code Section 112.035(e), subsection (b)(2) creates an
exception for trust property which was subject to a Crummey or five and five power. Upon the
lapse, release, or waiver of a power of withdrawal, the holder is treated as the settlor of the trust
only to the extent the value of the property subject to the power at the time of the lapse, release,
or waiver exceeded the greater of the amounts specified in IRC Sections 204I(b)(2) or 2514(e)
[greater of 5o/o or $5,000], or IRC Section 2503(b) [S10,000 in 2001].

The Uniform Trust Code does not address creditor issues with respect to property subject

124



to a special power of appointment or a testamentary general power of appointment. For creditor
rights against such interests, see Restatement (Property) Second: Donative Transfers
Sections 13.l-13.1 (l 986).

35-15-506 [91- -5061. Distributions relative to supporL mandatorv and certain remainder
interests.

(a) Relative to a support interest. whether or not a trust contains a spendthrift

provision:

(1) Although a beneficiary of a support interest has enforceable rights under Q

35-15-814 [91- -814]. those riehts do not raise the beneficiary's support interest to

the level of a propert)' interest:

(2) No creditor or assisnee shall reach that support interest until a

distribution from the support interest is actually made to the beneficiary;

(3) After all or a portion of a support interest is distributed to the

beneficiary. no prtion of the distribution made from the support interest shall be

reached bv a creditor or assignee of the beneficiary except to the extent that the

distribution made from the support interest exceeds the amount necessary for the

health. education. maintenance and support of the beneficiar), who received the

distribution made from the support interest:

(4) In the case of a beneficiary who holds a support interest. the use or

enjoyment of propertv belonsing to the trust by that beneficiar.y shall not be transferred

and shall not be reached by creditors or assignees ofthat beneficiarv:
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($ Regardless of wlrether a beneficiary has any oustandine creditors or assi$ees. a

bustee or other fiduciary of a support interest ma)' directly pay any expense on behalf of such

beneficiary andmay extrzustthe income andprincipal ofthetrust forthe benefitof suchbeneficiary:

and

(O No tustee orotherfiduciar.v is liableto anycreditoror assigrree forpavine ttrc

expenses of a beneficiar.v of a suptrort interest

(b) Relative to a mandatory interest. whether or not a trust contains a spendthrift

provision:

(l) While a court may order a tustee or other fiduciar.v to disnibute a past due

mandatory distribution to its beneficiary. no court shall order a tustee or other fiduciary to

disribute such past due mandatory disribution directly to a creditor or assipnee:

(2) Regardless of vvhether a beneficiary has any outstanding creditors or assignees. a

tustee or other fiduciary of a mandatory interest may directly pay any expense on behalf of such

beneficiar.v and mav exhaust the income and principal of the tust for tlre benefit of zuch

beneficiary:

(3) No tnstee or other fiduciar.v is liable to any seditor or assignee for pa)rine the

expenses of a beneficiary of a mandatory interes.

(c) Althouph a remainder interest may be an enforceable right wlrere it is not absolutely certain
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based on the laneuaee of the trust that the remainder interest will be dishibuted within one (1) ]'ear" it shall not

be classified as a prope4v interest. This subsection does not affect elieibilitv for an)' public assistance

progam administered by the deparfnent of human services.

SEETION 506, OVtrRDUE NISTRIBUTION.

ing_e

distributien u-on terminatien ef the trust, Theterm dees net inelude a di'tribtrtier subieet te the

@i{€€+ioft

in-

Comment

The effect of a spendthrift provision is generally to insulate totally a beneficiary's interest
until a distribution is made and received by the beneficiary. See Section 502. But this section,
along with several other sections in this article, recognizes exceptions to this general rule.
Whether a trust contains a spendthrift provision or not, a trustee should not be able to avoid
creditor claims against a beneficiary by refusing to make a distribution required to be made by
the express terms of the trust. On the other hand, a spendthrift provision would become largely a
nullity were a beneficiary's creditors able to attach all required payments as soon as they became
due. This section reflects a compromise between these two competing principles. A creditor can
reach a mandatory distribution, including a distribution upon termination, if the trustee has failed
to make the payment within a reasonable time after the designated distribution date. Following
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this reasonable period, payments mandated by the express terms of the trust are in effect being
held by the trustee as agent for the beneficiary and should be treated as part ofthe beneficiary's
personal assets.
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This section is similar to Restatement (Third) of Trusts Section 58 cmt. d (Tentative Draft
No.2, approved 1999).

2001 Amendment. By amendment in 200l, "designated distribution date" was
substituted for "required distribution date" in subsection (b). The amendment conforms the
language of this section to terminology used elsewhere in the Code.

2005 Amendment. The amendment adds a clarifring definition of "mandatory
distribution" in subsection (a), which is based on an Ohio proposal. The amendment:

. tracks the traditional understanding that a mandatory distribution includes a
provision requiring that a beneficiary be paid the income of a trust or receive
principal upon termination;

o cotrelates the definition of "mandatory distribution" in this section to the broad
definition of discretionary trust used in Section 504. Under both Sections 504 and
506, atrust is discretionary even if the discretion is expressed in the form of a
standard, such as a provision directing a trustee to pay for a beneficiary's support;

' addresses the situation where the terms of the trust couple language of discretion
with language of direction. An example of such a provision is "my trustees shall,
in their absolute discretion, distribute such amounts as are necessary for the
beneficiary's support." Despite the presence of the imperative "shall," the
provision is discretionary, not mandatory. For a more elaborate example of such a
discretionary "shall" provision, see Marsman. Nasca, 573 N.E. 2d 1025 (Mass.
Ct. App. 1991).

' is clariffing. No change of substance is intended bythis amendment. This
amendment merely clarifies that a mandatory distribution is to be understood in its
traditional sense such as a provision requiring that the beneficiary receive an
income or receive principal upon termination of the trust.

SECTION 507. PERSONAL OBLIGATIONS OF TRUSTEE. Trust property is not

subject to personal obligations of the trustee, even if the trustee becomes insolvent or bankrupt.

Comment

Because the beneficiaries of the trust hold the beneficial interest in the trust property and
the trustee holds only legal title without the benefits of ownership, the creditors of the trustee
have only a personal claim against the trustee. See Restatement (Third) $ 5 cmt. k (Tentative
DraftNo.1, approved 1996); Restatement (Second) of Trusts g 12 cmt. a(1959). Similarly, a
personal creditor of the trustee who attaches trust property to satisff the debt does not acquire
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title as a bona fide purchaser even if the creditor is unaware of the trust. See Restatement
(Second) of Trusts $ 308 (1959). The protection afforded by this section is consistent with that
provided by the Bankruptcy Code. Property in which the trustee holds legal title as trustee is not
part of the trustee's bankruptcy estate. I I U.S.C. $ 541(d).

The exemption of the trust property from the personal obligations of the trustee is the
most significant feature of Anglo-American trust law by comparison with the devices available in
civil law countries. A principal objective of the Hague Convention on the Law Applicable to
Trusts and on their Recognition is to protect the Anglo-American trust with respect to
transactions in civil law countries. See Hague Convention art. 11. See also Henry Hansmann &
Ugo Mattei, The Functions of Trust Law: AComparative Legal and Economic Analysis, 73
N.Y.U. L. Rev. 434 (1998); John H. Langbein, The Secret Life of the Trust: The Trust as an
Instrument ofCommerce,l0T Yale L.J. 165, 179-80 (1997).

35-15-508 [91- -5081. Removal or replacement power over trustee or other fiduciarv not

reachable bv holder's creditors - Interesh of beneficiarv who is also a trustee or other fiduciary not

reachable.

(.a) No creditor or assignee of a beneficiary shall have the power to reach an interest of a

teneficiarv or any other penon who holds an unconditional or conditional removal or replacement

power over a tustee or other fiduciary. Such power over a tnstee or other fiducia{' is personal to

the holder and shall not be exercised by the holder's creditors. No court shall direct a holder to

exercise the power.

(b) Subject to g 35-15-504(bX3) 19l- -504(bX3)l:

(1) No creditor or assignee of a beneficiary may reach an interes of a beneficiar.v

who is also a trustee. cotrustee or other fiduciarv. or otherwise compel a distribution

because the beneficiar.v is then servine as a fustee" cotustee or other fiduciary: and
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(2) No cotrtmay foreclose againstabeneficiay's interestdescribedin suMivision

(bY1).

35-15-509 [91- -5091. Judicial foreclosure of beneficial interests. powers of appointment.

and reserved powers prohibited - Certain reaches prohibited.

Regardless ofwhether or not a tust contains a spen&hrift pnovision:

(1) No beneficial interesl power of appointnenl or reserved power in a tust shall be

judicially foreclosed:

(2) No creditor or assignee shall rcach a power of anpointnent or a rcrnainder intercst at

the tnrst level and such crBditor or assiqree shall wait until any funds are disnibuted relative to such

Power of appointment or remainder interest before such creditor or assieree ma:y reach such flrnds:

and

(3) No power of appointment is a property interest.
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